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DETAILED ACTION 

1 . The amendment filed 5/1 5/2009 lias been entered. 



Claim Objections 

2. The previous objections to the claims have been removed. 

3. Claim 13 objected to because of the following informalities: on page 8, the 
second paragraph of the claim reads "the contract preventing portion" which appears to 
be a misspelling of "contact". Appropriate correction is required. 

4. Claim 1 1 is objected to under 37 CFR 1 .75(c), as being of improper dependent 
form for failing to further limit the subject matter of a previous claim. Applicant is 
required to cancel the claim(s), or amend the claim(s) to place the claim(s) in proper 
dependent form, or rewrite the claim(s) in independent form. Both claims 3 and 1 1 
depend from claim 1 and include identical limitations. 



Claim Rejections - 35 USC §112 

5. The following is a quotation of the second paragraph of 35 U.S.C. 1 1 2: 

The specification sliall conclude witli one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

6. Claim 12 is rejected under 35 U.S.C. 112, second paragraph, as being indefinite 
for failing to particularly point out and distinctly claim the subject matter which applicant 
regards as the invention. 
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7. Claim 12 recites the limitation "connection pieces" in line 3 of page 7. There is 
insufficient antecedent basis for this limitation in claim 1, which only previously 
mentioned a singular connection piece 

Claim Rejections - 35 USC § 102 

8. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or In public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

9. Claims 1 , 5-6, 8 and 12 are rejected under 35 U.S.C. 102(b) as being anticipated 
by U.S. Patent No. 5,244,107 (Battegazzore hereinafter). 

1 0. In re claim 1 , with reference to Figs. 1 , 2 and 6 below, Battegazzore discloses: 
An open/close cap (3) which is screwed (via threads 4) to a mouth portion of a pouring 
spout (5) of a packaging container (2) and adapted to open the mouth portion, the 
open/close cap comprising: a cap body screwed to an outer peripheral surface (5) of the 
mouth portion; and a band (6) attached to the cap body (3) so as to extend in a 
circumferential direction thereof so as to be engaged with the pouring spout, wherein, 
the band is provided with at least one portion for separating the band in the 
circumferential direction (19), end portions of the separated band are connected to each 
other by a connection piece (19), which connection piece is to be cut off (column 2, lines 
50-55), at that one portion, a protruded portion (14) is formed to an inside of the band 
(6) so as to project toward the pouring spout, when the open/close cap is rotated in an 
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opening direction with respect to the pouring spout, a forward side of the band (at 9) 
between which the connection piece (19) is snapped when rotated together with the cap 
body, and a rear side of the band (at 1 0) is prevented from rotating by engagement of 
the protruded portion (12) with a portion of the pouring spout, the connection pieces (19) 
are cut off in the circumferential direction thereof by a stress of the band generated by 
the engagement, and the band (6) is positioned below the lower surface of the cap body 
so as to be attached to the lower portion of the cap body by a coupling piece (12), so 
that when the cap is removed, the band is removed together with the cap body (see Fig. 
6), the cap body remaining attached to the band by the coupling piece (12) with the 
coupling piece connecting the inner surface side of the band (6) and the lower surface 
of the cap body (3). 
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11. In re clainn 5, with reference to the Figs, above, Battegazzore discloses the 
claimed invention including wherein a band shape maintaining member (1 1) for 
preventing crushing of the band in a radially inward direction through abutment of the 
inside portion of the band is disposed to the lower end of the cap body (3) in an inside 
portion of the band (6). 

12. In re claim 6, with reference to the Figs, above, Battegazzore discloses the 
claimed invention including wherein the band shape maintaining member is composed 
of a plurality of projections (1 1 , one each side) intermittently disposed to the lower end 

surface of the in a circumferential direction thereof. 

1 3. In re claim 8, with reference to the Figs, above, Battegazzore discloses the 
claimed invention including wherein the cap body, the band shape maintaining member, 
the band, the connection piece, and the coupling piece are integrally formed by an 

injection molding process (column 1, lines 54-59). 

14. In accordance to MPEP 21 13, the method of forming the device is not germane 
to the issue of patentability of the device itself. Therefore, this limitation has not been 
given patentable weight. Please note that even though product-by-process claims are 

limited by and defined by the process, determination of patentability is based on the 
product itself. The patentability of a product, i.e. the cap, does not depend on its method 
of production, i.e. injection molding. In re Thorpe, 227 USPQ 964, 966 (Federal Circuit 
1985). 

15. In re claim 12, with reference to the Figs, above, Battegazzore discloses the 
claimed invention including wherein the protruding portion comprises two overlapping 
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trapezoidal protruded portions (12 and 14, see Fig. 2) projecting from tlie inner surface 
of the band (6) radially toward a center axis of the cap (3), the opening rotation of the 
cap body produces circumferential tension applied to the band to cut off the connection 
pieces (19) .with the connection pieces (19) being separated in the circumferential 
direction, and a larger one of the two overlapping trapezoidal protruded portions (14) 
displacing the band during the opening rotation (see Fig. 6) (column 3, lines 26-32), and 
the opening rotation of the cap body removes the cap body and the band from the 
pouring spout, the cap and band remaining integrally connected by the coupling piece 
(12) maintaining the cap body integrally connected with the band upon removal from the 
pouring spout (see Fig. 6). 



Claim Rejections - 35 USC § 103 

16. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the phor art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

17. The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 
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18. This application currently names joint inventors. In considering patentability of 
the claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of 
the various claims was commonly owned at the time any inventions covered therein 
were made absent any evidence to the contrary. Applicant is advised of the obligation 
under 37 CFR 1 .56 to point out the inventor and invention dates of each claim that was 
not commonly owned at the time a later invention was made in order for the examiner to 
consider the applicability of 35 U.S.C. 103(c) and potential 35 U.S.C. 102(e), (f) or (g) 
prior art under 35 U.S.C. 103(a). 

19. Claims 3, 4, 9, 11, 13, and 14 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Battegazzore as applied to claim 1 above, and further in view of U.S. 
Patent No. 5,129,530 (Fuchs hereinafter). 

20. In re claims 3 and 1 1 , with reference to the Figs, above, Battegazzore discloses 
the claimed invention except wherein a contact preventing portion having a diameter 
equal to at least an outer surface of the band is provided for the outer peripheral surface 
of the cap body so as to extend outward from the outer peripheral surface. 

21 . However, with reference to Fig. 2 below, Fuchs discloses a contact preventing 
portion (see Fig. 2) having a diameter equal to an outer surface of a band (17) is 
provided for the outer peripheral surface of the cap body (15) so as to extend outward 
from the outer peripheral surface. 
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22. Tlierefore, it would have been obvious to one of ordinary skill in the art at the 
time of the invention to have modified Battegazzore in view of Fuchs for the purposes of 
allowing the cap to accommodate certain features of the lower neck finish on a 
container. 

23. In re claim 4, with reference to the Figs, above, Battegazzore in view of Fuchs 
discloses the claimed invention including wherein the contact preventing portion (see 
fig. 2) is formed by extending at least a lower portion (at 27) in a vertical direction of the 
cap body (downward). 

24. In re claim 9, with reference to the Figs, above, Battegazzore in view of Fuchs 
discloses the claimed invention including wherein a contact preventing portion (see Fig. 
2) having a diameter equal to an outer surface of the band (17) is provided for that outer 
peripheral surface of the cap body (15) so as to extend outward from the outer 
peripheral surface. 
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25. In re clainn 13, with reference to the Figs, above, Battegazzore in view of Fuchs 
discloses the claimed invention including wherein An open/close cap (3) for opening 
and closing a pouring spout (5) of a packaging container (2), the open/close cap 
comprising: a cap body (3) having a closed upper surface (see Fig. 1), an opened lower 
portion, a screw-shaped male screw (4) formed in an inner surface of the cap body so 
as to be engageable with an outer peripheral surface of a mouth portion (5) of the 
pouring spout, the cap body, as viewed from an upper portion of the cap body, i) a cap 
closing includes the cap body being rotated in the clockwise direction, the cap body 
being screwed downward and sealing the mouth portion, and ii) a cap opening includes 
the cap body being rotated in the counterclockwise cap opening direction, the cap body 
being disengaged from the pouring spout (see Fig. 2); a contact preventing portion 
formed at the lower portion of the cap body (see Fig. 2 of Fuchs), the contact preventing 
portion having a lower portion protruding radially outward and an outer surface thereof 
inclined obliquely downward, the contact preventing portion defining a lower end surface 
of the cap body (as in re claim 3 above); a band (6) provided at the lower portion of the 
cap body (3) below the cont[r]act preventing portion and extending in a circumferential 
direction of the cap body (3) so as to be engaged with the pouring spout (5), the band 
divided into two band pieces (8); connection pieces (19) connecting circumferential 
ends of the two band pieces (8); coupling pieces (11, 12) connecting the two band 
pieces to the lower end surface of the cap body, the coupling pieces disposed on an 
inner periphery side of the band pieces and the lower surface of the cap body, a first of 
the coupling pieces (11) disposed on a front side in a cap loosening direction and 
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having a portion with a reduced thicl<ness and width to be cut off at a time when the 
open/close cap is rotated in the opening direction, a second of the coupling pieces (12) 
disposed on a rear side in the cap loosening direction having an increased thickness 
and width so as not to be cut off when the cap is rotated (column 2, lines 3-14); claw 
portions (13, 14) formed on the inner peripheral surface of each of the band pieces (8), 
one of the claw portions (13) disposed on a front end portion in the cap loosening 
direction and the another claw portion (14) disposed to a rear side of the one claw 
portion in the cap loosening direction, the claw portions protruding from the inner 
surfaces of the band pieces (8) and inclined in the cap loosening direction with respect 
to a radial direction directed to a center axis of the cap from the inner surface of the 
band pieces (see Fig. 2); and a protruded portion (14) on each band piece projecting 
from the inner surfaces of the band pieces radially toward the center axis of the cap, 
wherein, the opening rotation of the cap body produces circumferential tension applied 
to the band (6) by the claw portions (13, 14) to cut off the connection pieces (19) with 
the connection pieces being separated in the circumferential direction, and the 
protruded portions displacing the band pieces after cutting off the connection pieces 
during the opening rotation (see Fig. 6 @ M), and the opening rotation of the cap body 
removes the cap body and the band from the pouring spout, the cap (3) and band (6) 
remaining integrally connected with the first of the coupling pieces (11) being cut off by 
the opening rotation and the second of the coupling pieces (12) not being cut off by the 
opening rotation thereby maintaining the cap body integrally connected with the band 
upon removal from the pouring spout (column 2, lines 3-14). 
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26. In re clainn 14, with reference to the Figs, above, Battegazzore in view of Fuchs 
discloses the claimed invention including wherein the protruding portions each comprise 
two overlapping trapezoidal protruded portions projecting from the inner surface of the 
band radially toward a center axis of the cap (as in re claim 12 above), and the opening 
rotation of the cap body (3) produces the circumferential tension applied to the band (6) 
to cut off the connection pieces (19) with the connection pieces being separated in the 
circumferential direction by a larger one of the two overlapping trapezoidal protruded 
portions displacing the band during the opening rotation (see Fig. 6 @ M). 

27. Claims 7 and 10 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Battegazzore as applied to claim 5 above, and further in view of U.S. Patent No. 
4,503,986 (Nixdorff et al. hereinafter). 

28. In re claim 7, with reference to the Figs, above, Battegazzore discloses the 
claimed invention except wherein the band shape maintaining member is an annular 
member projected from the lower end of the cap body. 

29. However, with reference to Fig. 10 below, Nixdorff et al. discloses a twist off cap 
closure for a container with a frangible ring in which an annular band shape maintaining 
member supports the band when the cap is closed on the container. 
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30. Therefore, it would liave been obvious to one of ordinary sl<ill in tine art at tlie 
time of the invention to have modified the cap of Battegazzore to have included the 
annular band shape maintaining member as taught by Nixdorff et al. for the purposes of 
supporting the band when the cap is in the closed position. 

31 . In re claim 10, with reference to the Figs, above, Battegazzore in view of Nixdorff 
et al. discloses a device capable of being made by: A method of manufacturing an 
open/close cap which comprises a cap body screwed to an outer peripheral surface of a 
pouring spout of a packaging container so as to open or close the pouring spout, a band 
disposed so as to extend in the circumferential direction of the cap body and coupled to 
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the cap body through a coupling piece (as in re claim 1 above), and a band shape 
maintaining member disposed to a lower portion of the cap body for preventing crushing 
of the band in a radially inward direction through abutment of the inside portion of the 
band (as in re claim 7 above), and in which the band is provided, in a circumferential 
direction thereof, with at least one portion at which the band is separated in the 
circumferential direction, and at which end portions of the band are connected to each 
other by a connection piece, and the connection piece is cut off in the circumferential 
direction thereof by a stress caused at a time when the open/close cap is rotated with 
respect to the pouring spout and a protruded portion projecting toward the pouring spout 
from the inside of the band rides over a portion of the pouring spout (see Fig. 2), so that 
when the cap is removed, the band is removed together with the cap body, the cap 
body remaining attached to the band by the coupling piece, the coupling piece provided 
so as to connect the inner surface side of the band and the lower surface of the cap 
body (as in re claim 1), the manufacturing method including an injection molding step for 
integrally molding the cap body, the band shape maintaining member (Battegazzore, 
column 1, lines 54-59), the connection piece and the coupling piece, wherein in the 
injection molding step, the band is connected to the cap body by the coupling piece so 
that a gap between the upper end of the band and the lower end of the cap body is 
formed to be larger than a dimension between the lower end of the band shape 
maintaining member and the lower end of the cap body (when combined as in re claim 
7 above), and also including a pushing step for pushing the band toward the cap body, 
after the injection of the injection molding step, so that the band is positioned on the 



Application/Control Number: 1 0/591 ,848 Page 1 5 

Art Unit: 3781 

outer periphery side of the band shape nnaintaining member (See product by process 
recitation above in re claim 8). 

Response to Arguments 

32. Applicant's arguments filed 5/1 5/2009 have been fully considered but they are 
not persuasive. 

33. Applicant argues on page 14 of the Remarks that band of the Tsujiguchi 
reference is not separated "in the circumferential direction." However, the term 
"circumferential direction" is inherently vague, in that it is unclear whether the plane of 
separation is normal to or aligned with the circumferential direction. Therefore, the 
examiner interpreted the term in a reasonable manner based upon the context of the 
claim. 

34. Applicant's remaining arguments with respect to the claims have been 
considered but are moot in view of the new ground(s) of rejection which are 
necessitated by the amendment. 

Conclusion 

35. Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP 

§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 
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A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to ANDREW T. KIRSCH whose telephone number is 
(571)270-5723. The examiner can normally be reached on M-F, 8am-5pm, Off alt. 
Fridays. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Anthony Stashick can be reached on 571-272-4561 . The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Andrew T. Kirsch/ 
Examiner, Art Unit 3781 



/Anthony Stashick/ 
Supervisory Patent Examiner, Art 
Unit 3781 



